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H. S. Circuit Court. 
[Southern District of New York.) 


Before the Honorable SAMUEL R. BETTS, District Judge. 


Ix tae MatreR or Joun Van Orpen, A Fvermve Apprentice.— Day 
1, 1854. 


Held, that a commissioner acting under the act of Sept. 18, 1850, 9 of Stat. at large, 462, 
(known as the Fugitive Slave Law,) is in no legal sense a magistrate inferior to the 
Circuit Court, 

That the Court in appointing the Commissioners under the act acquires no supervisory 
authority over his or their proceedings, 

That the Conastedioase is not even an officer of the Court, 

That no express authority is given to the United States to issue a writ of certiorari—that 
it is implied under the power to issue other writs necessary for the exercise of the jurisdic- 
tion. 

“That the writ can only be awarded as auxiliary to the exercise of a judicial authority over 
the case to which it is applied. 

That no act of Congress has delegated to the Circuit Courts power to issue the writ in the 
present case, and the Court could not grant the same if the case would have authorized it 
at common law. 


A motion was made in this Court that a writ of certiorari be issued 

to George W. Morton, Esq., a Commissioner of the Circuit Court of 
the United States for this district, commanding him to return the re- 
cord or minutes of proceedings before him, in a case wherein applica- 
tion was made by the master of an apprentice, residing in the State of 
New Jersey, for the arrest of the anid apprentice as a fugitive from 
labor, in order to his extradition to the state and service from which 
he had escaped. ge, 
_. The Commissioner, on the hearing of the case before him, decided, 
that the acts of Congress of 1793 and 1850, in respect to the arrest of 
fugitives from labor, and their delivery up to the persons to whom 
they owed service, did not apply to the case of a white person, bound 
to service as an apprentice, and accordingly denied the application. 
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For the purpose of having that determination reviewed in this 
Court, the application is now made for a writ of certiorari. 


R. B. and L. W. Roosevelt, for the motion. 


W. Q. Morton, contra. 


By the Court. Brrts, D. J—The ground upon which this motion 
is maintained by the counsel for the applicant is, that the Court, being 
empowered by law to issue a writ of certiorari, can employ it to the 
same purpose and extent that courts of superior jurisdiction can at 
common law; and that a Commissioner appointed by this Court being 
a judicial officer of inferior jurisdiction, it is within the province of 
the Court, by means of a writ of certiorart, to call before it and rectify 
any error in his proceedings. 

There are two fundamental errors in this proposition : 

First. A Commissioner, in the execution of the duties of his office, 
under the act of Congress of September 18, 1850, (9 Stats. at Large, 
462,) is in no legal sense a magistrate inferior to the Circuit Court. 
No provision is made in that act, or in any other, subjecting his pro- 
ceedings to the control or review of this Court, nor are his functions 
declared to be subordinate to the authority of any other tribunal. The 
Court, in making the appointment of Commissioners, fulfils an agency 
— on it by Congress, and no more acquires thereby a supervisory 
authority over him, or his proceedings in his office, than the President 
or Senate may have over judges appointed by them. He is not even 
an officer of the Court. 

Second. No authority is given to United States courts, in express 
terms, to issue a writ of certiorari. It is implied in “the power to 
issue writs of sc7re facias, habeas o 8, and all other writs, not spe- 
cially provided for by statute, which may be necessary for the exercise 
of thete respective jurisdictions, and agreeable to the principles and 
usages of law”—(1 Stats. at Large, 81-2, $14.) The power is not in- 
herent in the Court. It is imparted by the statutory provision, and 
must be exercised under the qualifications indicated by the law, and, 
of course, the writ can only be awarded as auxiliary to the exercise of 
a judicial authority over the case or subject matter to which it is ap- 

lied. 
. The writ lies at common law from Chancery or the King’s Bench, 
only to inferior courts or magistrates, to transter the subject matter to 
the cognizance of a superior judicature, (Fitzh. Nat. Brev., 145, 242.) 
The case may not be so removed, when it cannot be proceeded in after 
removal—(1 Salk. R., 145.) 

The Circuit Court has power, by writ of error or appeal, to review 
and correct the judgment of a District Court; yet it cannot issue a 
certioraré to a District Court without direct authorization by statute, 
(2 Wheat. R., 325, 326.) 

The power granted the United States courts, to issue writs of certi- 
orari, rests upon the same implication as that to award writs of manda- 























THE NEW YORK LEGAL OBSERVER. 163 
U. S. District Court.—The Steamboat Washington. 











mus. Yet it is not within their competency to issue a mandamus to 
any magistrate under the provisions of the judiciary act, other than to 
those within the District of Columbia—(7 Cranch R., 504; 6 Wheat., 
369; 12 Peters, 524.) ; 

No power having been delegated by Congress to the Circuit Court 
to award a certiorari to magistrates or other officers, for the objects 
and to the end proposed by this application, the relief asked for can- 
not be granted, even if the case affords a proper occasion for this writ 
at common law. 

It is, however, open to serious question whether, after proceedings 
are wholly determined before a magistrate, the party defeated in those 
proceedings could have relief at common law by writ of certiorari. 

The case would be no longer pending, and the Supreme Court, if 
by virtue of the writ substituted in place of the magistrate, could 
hardly be supposed to have authority to revive the litigation, and thus 
create an occasion for giving a proper decision. The writ would not 
be used to call in a full exhibition of the documents and proceedings 
before the magistrate, but to invest the higher court with the cause 
itself, and. enable it to reverse the former decision, or recall a con- 
cluded litigation in the manner of instituting a new one, and thus en- 
abling itself to act in the case as if it were commenced here or brought 
up by writ of error or appeal. This is not a common law province of 
the writ of certiorart, especially when the decision of the magistrate 
has no further effect upon a party than to declare him non-suited, or 
that he made out no legal ground for the proceedings he set on foot. 

Without discussing the case in this point of view, I am clearly of 
the opinion that this Court has no jurisdiction in the matter presented 
by the application, on which it can order a writ of certiorari to be 
issued, 

The motion is accordingly denied. 








Before the Hon. CHARLES A. INGERSOLL, District Judge. 
THE STEAMBOAT WASHINGTON, 


COLLISION——-NEGLIGENCE. 


Tn cases of collission between steamboats, the one being properly officered and manned and 
the other not, where there is doubt on the evidence, such doubt is construed against the 
vessel not properly officered and manned, where it appears that her engine was not re- 
versed until upon the point of collision. 

Suck presumption of negligence must be explained by satisfactory testimony—and where 
the evidence as to the course of the two vessels, the moment before the collision, was 
balanced, the Court referred to and was governed by the evidence of a disinterested by- 
stander looking upon the occurrence. . 

Steamboats meeting each other in poesia courses and going in opposite directions must 
each take the right, passing each other's larboard sides. 


The steamboat Peter Crary, owned by the libellants, came. in col- 
lision in the harbor of New York, on the evening of Oct. 17th, 1853, 
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about 200 feet outside of piers Nos. 5 and 6, in the North River, with 
the steamboat Washington, by which the Crary was seriously injured, 
and to recover the damages oceasioned to her thereby this suit was 
brought. : 

The weather was calm and pleasant, with a gentle breeze, and the 
tide was flood; the evening was clear and moon light, and the chan- 
nel unobstructed. The Crary was bound up the river to her berth, 
and the Washington was going round into the East River. 

Both vessels were tow-boats. The libellants were, one of them the 
Pilot, and the other the Engineer of the Peter Crary, and were both 
experienced in their business. The Pilot of the Washington had never 
taken charge of a boat as Pilot until about a week before the collision, 
having been previously a cooper, but for some months had oecasion- 
ally taken the wheel under the superintendence of the Pilot. 

The Engineer of the Washington was also of questionable compe- 
tency ; the engine, however, was not in his charge at the time of the 
collision. ; 

The libellants allege that after rounding the Battery the Crary took 
a straight course up the river about 150 feet outside of the piers, and 
that the Washington was further out, or at least as far. 

That the Crary steered to the right according to the law, but that 
the Washington steered in to the left and struck the Crary. on the lar- 
board side, about six feet aft of the stem. 

The claimants averred that the Crary was coming up the river out- 
side of the Washington, and suddenly turned in towards the piers 
across the Washington’s bows, and that after that nothing could have 
been done on the part of the Washington to avoid the collision. 

The engine of the Washington was stopped but not reversed, while 
that of the Crary was both stopped and reversed. 


D. McMahon, for libellants. 
W. Q. Morton, for claimants. 








Per Curian.—tneorrsowt, D. J.— 


On the evening of the 17th day of October, 1853, the steamboat 
Peter Crary, owned by the libellants, and the steamboat Washington, 
came in collision in the harbor of New York, by which the Peter 
Crary received very serious injury. The place where the collision 
happened was in the North River, about opposite a point between 
Piers No. 5 and No. 6, and from one to two hundred feet outside of 
the piers. At the time, the Peter Crary was proceeding from Wil- 
liamsburgh, and was bound up the river to a berth at the foot of Har- 
rison street, on the North River. The Washington was proceedin 
down the river, from a pier up the river, at the foot of Jay street, nd 
was bound to the East River. The collision took place between seven 
and eight o’clock. The weather was calm and pleasant; there was 
but a gentle breeze; the tide was on the flood, and the evening was 
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elear and moonlight. The navigation of the boats was not interfered 
with, or impeded or interrupted by other vessels. The channel was 
clear, and objects for a considerable distance could be distinetly seen 
by those who had charge of each boat, if they were attentive to their 
duty; and there is no claim that the movements of either boat was 
not under the control of those who had charge of it. It follows, then, 
very conclusively, that the collision was occasioned by the fault of 
some one; that it was not produced by some inevitable accident, or 
by the fault of any third party. This 1s admitted ; and each charges 
the fault upon the other; and the question is, upon which boat is such 
fault justly chargeable ¢ 

Both boats were used for towing barges and other water craft in 
and about the harber of New York; though, at the time of the colli- 
sion, they were not so engaged. The Peter Crary had for her pilot 
Philip W. Rocktfellow, one of the libellants, he being one of the own- 
ers of the boat. He was an experienced pilot, prudent and careful, 
competent and trustworthy, and at the time of the collision was at his 
post, at the wheel, in the pilot-house. The engineer was Mr, Ray, one 
of the other libellants, and also a part owner of the boat; he was a 
skilful and competent engineer, experienced in his business, prudent 
and careful. At the time of the collision he was at his post, in the 
engine-room, attending to his duties. The pilot of the Wadiieiten 
was a Mr. Lewis Duker; he had never taken charge of any boat as a 
pilot, or acted as an assistant pilot, until the 10th day of October, just 
a week before the collision; his occupation, for some considerable 
period before that date, had been that of a cooper, in the employ of 
the owners of the Washington. He continued to act as her pilot until 
some time in the month of the following December, when he ceased 
to be soemployed. Since that time he has been doing nothing. For 
afew months previous to the 10th of October, and when he had no 
duties to perform on board the boat, he had, while on board of her, 
occasionally, with the permission of the pilot, and while he was stand- 
ing by to superintend him, taken the wheel, with a view to qualify 
himself as a pilot; but at the time of the collision, he was not so quali- 
fied, and was not competent to the duties required of a pilot of a boat 
navigating the waters of the harbor of New York. He had not the 
necessary skill, the necessary experience, the necessary nautical know- 
ledge required of a faithful pilot. The engineer of the Washington 
was a man by the name of George ; he had acted as engineer only for 
a short time; a few months before he was a fireman of the boat; from 
the evidence given, his competency may well be doubted; at the time 
of the collision, he was not at his post; he had left it, and gone on 
deck, and placed the engine in charge of an individual who.was not 
attached to the boat, but who was an engineer in the sugar-house of 
the owners of the boat, and who, at the time, was on board the boat 
returning to his home. The bows of the ere came in collision 
with the Peter Crary in her larboard quarter, about six or seven feet 


abaft. her stern; by which about twenty feet of the Crary,-from her 
deck to her water-line, was cut away, and she was greatly damaged 
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The Washington received but comparatively little injury; when the 
boats struck, the engine of the Crary was reversed ; her bells, a short 
time before, having been rung to slow stop and back, in quick sueces- 
sion, and answered and obeyed by the engineer as they were rung. 
The engine of the Washington was not in motion; her bells to slow 
and stop had been rung a moment before the collision, and answered 
by the one having charge of the engine, as they were rung; her bells 
to back were not rung, and her engine was not reversed. 

Upon these facts, there being nothing else in the case, the legal pre- 
sumption of law would follow, that the fault was on the part of the 
Washington. She was not properly officered; she was not under the 
control of a proper pilot; the owners of the Washington were in fault, 
in this respect. No such fault is imputable to the Crary. The Wash- 
ington, therefore, must be holden responsible for the damage which 
the libellants have sustained, unless the respondents can, by evidence, 
remove the legal presumption which follows from the above recited 
facts; and the question is, does the evidence produced remove that 
legal presumption ? 

"The claim of the libellants is, that after the Crary rounded the Bat- 
tery, she took a straight course up the North River, and about one 
hundred or one hundred and fifty feet westerly of the piers, and 
in shore of the Washington, bound to her place of destination ; that 
the Washington in her course down the river, was farther out from the 
piers; or, at all events, as far out as was the Crary; that to avoid any 
collision, the Crary sheered to the right, as it was by law her duty to 
do; that by the mismanagement of the pilot of the Washington, the 
Washington sheered to the left, and struck the Crary in the way that 
has been described. 

The claim of the respondents is, that, as the Washington was pro- 
ceeding down the river, and before she arrived at the point where the 
collision took _— the Crary was seen by the pilot of the Washington 
rounding the Battery; that after she had rounded the Battery, she 
took a course across the river towards Jersey City, then a course di- 
rectly up the river, and further west than was the course of the Wash- 
ington; that the Crary suddenly turned her head due east, and directly 
towards the piers, and across the bows of the Washington ; that after 
such change of course was discovered by the pilot of the Washington, 
by no movement on the part of the Washington could a collision be 
avoided ; that, in order to avoid it, the Washington orted her helm, 
slowed and stopped her engines, and that the collision took place 
without any fault on her part. 

As in most cases of this kind, the testimony of witnesses on board 
the two boats is very contradictory, as the presumption of law is 
from the facts as before found, that the Washington was in fault, 
it is the duty of the respondents by clear proof, to remove 
that presumption, otherwise it will remain. No such clear 
proof is brought forward. The libellants have produced two wit- 
nesses who were on board the Crary, to wit, the second engineer 
and one of the firemen, and also the individual who, at the time of the 
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collision, was at the engine of the Washington. The pilot of the 
Crary and the chief engineer could not be examined by the libellants 
as witnesses, as they were the parties libellants. The respondents 
have introduced two witnesses who were on board the Washington, 
to wit, the pilot and another witness, who, at the time, was on board, 
but who had nothing to do with the management of the boat, but was 
in the employ of the owners of the Washington as a carman, and was 
a nephew to one of the owners. The weight of this evidence is in 
support of the claim as made by the libellants. Indeed I cannot see 
how the collision could have taken place in the manner that it did if 
the position of the boats, a short time before the collision took place, 
as it respects distances and courses, was as is stated by the pilot of 
the Washington. In some material points that pilot is contradicted 
by facts, about which there can be no serious dispute.’ He states that 
when the collision took place, the Washington was heading outward- 
ly from the piers—that he had put the helm a port. The evidence is 
perfectly satisfactory, that when the collision took place, the Washing- 
ton was heading, according to the claim of the libellants, in towards 
the piers—that she had starboarded her helm. And a disinterested 
witness on board the Telegraph, then lying at Pier No. 4, by his tes- 
timony fully supports the claim of the libellants, and is in direct con- 
flict with that of the respondents. 

The respondents have not, therefore, by clear and satisfactory proof 
removed the legal presumption which exists against the Washington 
from the facts, as before recited. 

Indeed the proof goes to establish and confirm that legal presump- 
tion. 

The finding of the Court is, that the collision was occasioned by 
the fault of the Washington, and that no fault is attributable to those 
who had charge of the navigation of the Crary. 

The decree, therefore, is, that the libellants do recover the damage 
which they had sustained in consequence of the collision, and that 
it be referred to a commissioner to ascertain and report what that 
damage is. 














N. D. Superior Court. 
[General Term.—January, 1854. ] 


Before Chief Justice OAKLEY, and BOSWORTH and SLOSSON, Justices. 


Siuas C. Herring against Ery Horrock. 


When by the express terms of a contract of sale, the title is not to vest in the purchaser, 
until the price is paid, the title of the vendor is not divested until payment made, not- 
withstanding time for payment is given by the contract, and there is a delivery of the 
property when the contract is made. . a 
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A creditor of the purchaser who levies an execution against him on the property during 
the term of credit and sells it out and out, is liable to the vendor for its value, if the 
purchaser fails to pay within the term of credit given by the contract, when he sells 
with notice of the facts. 

A surety in an indemnity bond exacted by and executed to the sheriff, to protect him 
against the conveyances of such a levy and sale, and to induce him to sell notwithstand- 
ing the claim, is also liable, without evidence of any other interference in respect to the 
levy or sale, 


This action was brought to recover the value of an iron safe, de- 
livered by the plaintiff to Brooks d& Hopkims under the following 
agreement ; 


“New York, Feb. 6th, 1852. 


“Received from Silas C. Herring, one Patent Salamander Safe, 
No. 4910, delivered to us this day, under a bargain for the sale thereof, 
and for which we have given our note at six months for two hundred 
and thirty-five dollars. 

“And it is expressly understood that said Herring neither parts 
with nor we acquire any title to said safe until said note is fully paid. 
And in case of default in the payment thereof at maturity, said. Her- 
ring is hereby authorized to enter our premises and take and remove 
said safe, and collect all reasonable charges for the use of the same. 


(Signed,) Brooxs & Horxums, 117 Liberty St.” 


On the 26th of June, 1852, the Sheriff of New York levied two 
executions upon the safe, which executions were on judgments recovered 
against Brooks & Hopkins, one of which was in favor of Hoppock, 
and the other in favor of Zhomas Jackson. The deputy who levied 
the executions was notified that the safe belonged to the plaintiff, and 
thereupon required a bond of indemnity from each execution creditor, 
which was given July 6, 1852. Hoppock signed the bond in his own 
case as principal, and Jackson’s as swrety. Each bond was the same . 
in form. The condition of the latter was as follows : 


Whereas the above bounden Thomas Jackson did obtain poraeent 
in the Supreme Court of the city and county of New York, against 
James P. Brooks and Charles R. Hopkins, for the sum of five hun- 
dred and eighteen 36-100 dollars, whereupon execution has been is- 
sued, directed and delivered to the said Thomas Carnley, as such 
sheriff, requiring him, out of the personal property of the said judg- 
ment debtors, to satisfy the judgment aforesaid. And whereas certain 
personal pre y that appears to belong to the said James P. Brooks 
and Char a opkins, zs claimed by some other person or persons. 
Now, therefore, the condition of the above obligation is such, that if 
the above bounden Thomas Jackson shall well and truly save, kee 

and bear harmless, and indemnify the said Thomas Carnley, and all 
and every person and persons aiding and assisting him in the pre- 
mises, of and from all harm, let, trouble, damage, Viability, costs, ex- 
prnses, Suits, actions, judgments, special proceedings and executions 
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that shall or may at any time arise, come, acerue, happen, or be brought 
against him, them, or any A them, as well for the levying and making 
sale under and by virtue of such execution of all or any Singer pro- 
perty, which he or they shall or may judge to belong to the said judg- 
ment debtor, as well as in entering any op, store, building, or other 
premises, for the taking of any such personal property, then this obli- 
gation to be void, else to remain in full force and virtue. 

Tuomas Jackson, [L. 8.] 

Ety Horrocx, _[L. s.] 

R. A. Rozerrson, [t. s.] 


Sealed and delivered in the presence of 
. D. Bearpstey. 


Witness to Ely Hoppock and R. A. Robertson, 
Wa. H. Boeerr. 


The sheriff subsequently sold the property levied upon, first selling 
property other than the safe, which produced enough to satisfy Hop- 
pock’s execution, and the expenses of the sale, and subsequently sold 
the safe. The sale was before the note of Brooks & Hopkins to the 
plaintiff matured. After it matured, the proceeds of all the sales were 
appropriated by the deputy, jirst to pay Hoppock’s execution in full,* 
and the balance on Jackson’s. The sale was a sale of the safe out 
and out, and not merely of the interest of Brooks & Hopkins in it. 
The note given by Brooks & Hopkins was not paid. 

The Judge who tried the cause, directed the jury to find a verdict 
for the defendant. From the judgment rendered on the verdict, 
found in aecordance with such direction, the plaintiff appealed. The 
other facts in the case appear in the opinion of the Court. 


S. P. Nash, for the defendant, made and argued the following 

oints : 
. I. The plaintiff’s title was clearly established. The instrument 
under which Brooks & Hopkins had possession of the safe, is one 
which has been declared by this Court not to divest Mr. Herring’s 
property in his safes. Herring vs. Willard, 2 Sandt. 418. 

he case cited was a contest between the plaintiff and a bona 

purchaser. His title is still stronger as against an execution creditor. 
Herring vs. Willard, and cases there cited. ' 

II. The sheriff was a trespasser in levying upon and selling the 
safe, and all who aided or abetted were also trespassers. 1 Chit. Pl. 
91, 2; Root vs. Chandler, 10 Wend. 110; Davis vs. Newkirk, 5 
Denio, 92. 

Ill. Being notified of plaintiff’s title to the pony levied on, the 
sheriff demanded indemnity. The defendant oy is indemnity bond 
directed the sheriff to sell, regardless of plaintiff’s rights. The sheriff 


sold and the proceeds of the sale were applied on the defendant’s and 
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the other execution, Defendant, therefore, was a trespasser as well 
as the officer. (See cases under preceding point.) 


IV.—The point taken by the defendant, that the sheriff’s authority 
under the execution against Brooks & Hopkins ceased as soon as 
goods enough had been sold to satisfy that execution, might be tena- 
ble, perhaps, if the execution was a justification to the sheriff But 
the execution only authorized the sheriff to levy on and sell the goods 
of Brooks & Hopkins; the defendant directed him to go on and sell 
the goods of plaintiff. "Whether in committing this trespass he sold 
more goods than he need to have sold, is a matter of no moment. He 
swears he sold the safe under Hoppock’s execution and Jackson’s. 
(Fol. 19.) The act was a trespass, and defendant directly authorized 
it. 

But a sale made by the sheriff under several executions does not 
per se terminate his authority under his executions as fast as property 
is sold sufficient to satisfy them successively. It remains with him to 
apply the moneys. The executions remain in force in his hands, and 
until he returns them he may go on and sell. He determines the 
priorities when he applies the money. See Peck vs. Tiffany, 2 Comst. 
451; People vs. Schuyler, 4 idem, 173. 

« But even if the sale had been made under Jackson’s execution ex- 
clusively, the fact that defendant joined in Jackson’s bond, that the 
bonds were executed together, and bore the same date, was sufficient 
to charge the defendant as a trespasser, and to carry the cause to the 
jury. Newkirk vs. Davis, 5 Denio, 92. 


V.—tThe judgment should be reversed, and a new trial granted. 





C. W. Sandford, for the defendant, made and argued the following 
points : 


1. There was no evidence to connect the defendant with the sale of 
the safe. His judgment was paid in full from the sale of the groce- 
ries some days prior to the sale of the safe. . 

2. The defendant gave no directions to the sheriff respecting the 
safe. The plaintiff should have proceeded against the sheriff, or 
should have replevied his property. 

bi The bonds of indemnity form no ground of action by the plain- 
tiff. 


By the Court, Boswortu, J——The jury by direction of the judge, 
before whom this action was tried, found a verdict for the defendant. 
The plaintiff excepted to the decision, and appealed from the judg- 
ment entered on the verdict. If there was evidence in support of the 
cause of action stated in the complaint, which should have been sub- 
mitted to the jury, the decision at the trial was erroneous. 

The plaintiff was the owner of the safe, and the title would remain 
in him until payment was made, or payment, as a condition of vesting 
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the title in Brooks & Hopkins, had been waived. (Herring v. Willard, 
2d Sand,S. C. R. 418.) 

On the 26th June, 1852, or about that time, the Sheriff of New York, 
levied upon the safe and other property the two executions against 
Brooks & Hopkins, one of which was on a judgment in favor of Hop- 
pock, and the other was on a judgment in favor of Thomas Jackson. 

30th executions were issued by the same attorney, and both were 
simultaneously delivered to the sheriff, viz., June 26, 1852, at 25 min- 
utes before 3 o’clock, P. M. 

Attachments had been issued in those actions and levied upon the 
safe and other property before the judgments were recorded. The at- 
tachment first issued was in ‘Mosoas suit, but whether the two attach- 
ments were simultaneously delivered to the sheriff does not aftirma- 
tively appear. It is perhaps proper to presume that Hoppock’s attach- 
ment was first delivered, as the money realized was insufiicient to satisfy 
both j udgments, and instead of being applied pro rata upon the two, 
Hoppock’s was paid in full and only the surplus applied upon Jackson’s. 

Soon after the executions were levied, the deputy was notified that 
the sate belonged to Herring: the agreement between Herring and 
Brooks and Hopkins was shown to the deputy, and left with him for 
two or three days, on his stating that he wanted to show it to some of 
the parties. On the 6th of July, 1852, the sheriff took from Hoppock 
and Jackson, severally, bonds of indemnity, and Hoppock signed the 
bond as surety, which was given by Jackson ; each bond recites “ that 
certain personal roperty that appears to belong to the said James P. 
Brooks and Charles R. Hopkins, is claimed by some other person or 
persons, and Jackson’s bond is conditioned that “ he shall indemnify 
and save harmless the sheriff, as will for the levying and making sale 
under and by nature of such execution, of all or any personal property, 
as he or they shall or may judge to belong to the said judgment 
debtor. 

The sheriff, before selling the safe, sold other property which pro- 
duced enough to pay Hoppock’s execution in full and the expenses of 
the sale, a leave a small surplus. He subsequently sold the safe ; 
it had not been removed until after the sale of the property first sold 
had been made. The deputy testified that he sold the safe on both 
executions. No actual ay riation of the proceeds of the property 
levied upon was made by the Sapale until after the safe was sold. On 
the 10th of August, 1852, the day after the time given to Brooks and 
Hopkins to pay for the safe had expired, the deputy paid Hoppock’s 
execution to his attorney, and oe the balance of the proceeds to 
Jackson’s attorney, the same person being the attorney in both suits. 
On the evidence before us, we must presume that the deputy sold the 
safe out and out, and not subject to the right or claim of the plaintiff 
to the same. On this evidence a verdict was ordered in favor of the 
defendant. 

A sale by the sheriff, of the safe, out and out, was tortious as against 
the plaintiff, and is sufficient to charge him as a trespasser, at the suit 
of the plaintiff. 
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All who direct, request, or advise an act to be done which is 
wrongful, are themselves wrong-doers, and responsible for all dam- 
ages. (1 Ch. PL, ed. of 1837, p. 91.) 

To render one man liable for the torts of another it is not necessary 
that the two should be actually co-operating at the time the wrong is 
done ; it is enough that the act of the individual sought to be charged, 
ordinarily and naturally, produced the acts of the other. The zntent 
with which an act is done, is by no means the test of the liability of a 
party to an action of trespass. Ifthe act caused the particular injury, 
whether a trespass was intended or not, the person doing the act is 
liable for the consequences of the injury. (@wille v. Swan, 19 J. R., 
381; Wall v. Osborn, 12 Wend., 39.) 

When a sheriff requires a bond of indemnity against the claims of 
persons claiming to be owners of property levied upon, before he will 
proceed to sell it, and a bond is given to induce him to sell, all who 
sign the bond, in effect request him to sell it, and agree to take upon 
themselves the consequences of the sale. The act of giving the bond 
not only naturally produces the wrongful sale, but it is mainly, if not 
the sole cause of its being made. The language of the sureties to the 
bond is, proceed and sell, and if the plaintiff in the execution does 
not pay all damages, costs and expenses to which you may be sub- 
jected, at the suit of the person to whom the property rightfully 
belongs, we will pay them. It is this request and contract of the 
sureties, that in judgment of law caused the wrong. This request and 
promise were required by the sheriff, as a condition to doing the 
wrong, the damages resulting from which, this action is brought to 
recover. Davis v. Newkirk, 5 Denio, 92, decides the precise point, 
that the signing of an indemnity bond as surety, is sufficient evidence 
to carry the case to a jury, in an action against the surety, for a sale 
by a sheriff thus indemnified. We do not concur in the views pre- 
sented to show that the decision in that case was erroneous. bee 
Root v. Chandler, 10 Wend., 110; People v. Schuyler, 4 Coms., 173, 

We think it was error to direct a verdict in favor of the defendants. 
on the evidence which had been given. 

The judgment appealed from must be reversed, and a new trial 
poet with costs to abide the event. 
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[General Term, Dec. 16th, 1853.} 


Before DUER, CAMPBELL and BOSWORTH, Justices. 
Guorce A. Scuvretpr, Receiver, &e., against Cuartes ABERNetily. 


An assignment for the benefit of creditors gave an authority to the assignee to sell the 
property assigned “upon such terms and conditions as in his judgment” may appear 
“best, and most for the interest of the parties concerned.” 

Held, that these words, by # necessary implication, gave a discretionary power to the 
@ssignee to sell upon credit, and therefore, according to the judgment of the Court of 
— in Nicholson v. Leavitt, rendered the assignment, upon its face, fraudulent and 
void, 


This was a complaint filed by the plaintiff as receiver of Cornelius 
Lockwood, a judgment debtor, to set aside an assignment made by hiin 
to the defendant. 


The assignment preferred creditors, and the only grounds upon which 
it was sought to be violated were that it contained a provision autho- 
rizing the assignee “to sell the assigned property on such terms and 
conditions as in his judgment might be deemed best,” and that no 
schedule of the property was annexed to the instrument as required 
by its terms. 


The cause was argued at Special Term before Judge Campbell, and 
the assignment held to be void as to creditors. The Court holding 
that the above provision authorized the assignee to sell upon credit. 
From his judgment the defendant appealed. 


C. F. Sandford, for appellant, made and argued the following 
points: . 


I. The assignment in question was made and accepted with the bona 
fide intention of distributing the property of the assignor among his 
creditors, and not for the purpose of hindering, delaying, or defraud- 
ing them. 

1st. The answer denies any fraudulent intent, and none appears 
from the proofs. 

2nd. There was an actual bona fide indebtedness from the assignor 
to the preferred creditors, prior to the assignment. 

3rd. The assigned property was subject to the lien of an execution 
previous to the assignment, and an advance was made by the pre- 
ferred creditors, in addition to their previous claim, of a sum sufficient 
to remove said lien. 
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4th, The transfer is absolute and unqualified, without reservation of 
benefit or control to the assignor. 

5th. There was an actual and immediate delivery of the assigned 
property and books of account, constituting the assignor’s whole ef- 
fects. 

6th. There is no resulting trust in favor of the assignor until all his 
debts are paid. 

II. The omission to annex schedules to an assignment for the bene- 
fit of creditors is not per se fraudulent ; and, if it raise a presumption 
of fraud, the same may be repelled by the facts and circumstances 
attending the execution of the instrument. Cunningham v. Free- 
born, 11 Wend.,, 241, 254; Keyes v. Brush, 2 Paige, 311; Stevens v. 
Bell, 6 Mass., 839; Havens v. Richardson, 4 Ne ew Hamp., 124; 
Pierpont v. Graham, 4 Wash. C. C. R., 232. . 

1st. The facts proved, already adverted to, tend to repel a presump- 
tion of fraud. 

2nd. The preparation of a complete inventory, and the deliver 
thereof to the assignee simultaneously with the execution and deli- 
very of the assignment itself, are, in effect, equivalent to annexing a 
schedule, and fully obviate any objection arising from its omission. 

Ill. The omission of a schedule, to which reference is made as 
“ annexed,” leaves no such uncertainty in the words of description, 
as would invalidate the instrument, considering it as a conveyance. 

1st. The annexation thereof is not rendered by such reference a 
condition precedent to the complete execution of the transfer. Wood- 
ward v. Vrarshall, 22 Pick. 468; Keyes v. Brush, 2 Paige, 311; 

est v. Steward, 14 Mees. and Wel. 47. 

2nd, The general words of description used cover the whole pro- 
perty of the assignor, and although the subsequent specification of 

articular articles would have controlled and limited the meaning, 

ad a schedule been actually annexed, specifying particular articles 
only, and not purporting to be a complete inventory of the assignor’s 
effects, still the entire omission of any schedule will not be regarded 
as defeating the operation of the general words, the obvious intent of 
the instrument being to convey the whole of the assignor’s property, 
and the omission of the schedule being, obviously, a mere misprision 


curedjby the proofs. Clap vs. Smith, 16 Pick. 247. 


IV. The trusts created by the assignment are such as have long 
been sanctioned and sustained by the courts, and their legality was 
unquestioned, until the recent decision of the Court of Appeals in 
Nicholson v. Leavitt, reversing the judgment of this court, and ap- 
ae the prior case of Barney v. Griffin, (2 Com. 365,) threw a 

oubt upon the construction of that clause in the instrument, which 
vests in the assignee discretionary power over the terms of sale. 

1st. The general principle that preferences among creditors may be 
secured by a voluntary assignment for their benefit, is deemed too 
well established to be controverted. Murray v. Riggs, 15 John, 571; 
Grover v. Washburn, 11 Wend. 194. 
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2nd. The trust to sell upon such terms and conditions, as, in the 
judgment of the assignee, should appear most for the benefit of the 
parties concerned, was lawful, and its execution would involve no 
hindrance or delay as against creditors. 

1. The law requires a trustee to exercise his best judgment in the 
management of his trust, and the courts, upon application of any in- 
terested party, will restrain any erroneous exercise of judgment. The 
trustee, exercising his judgment, is still amenable to the law, and 
liable for any violation thereof. Rogers v. DeForest, 7 Paige, 272. 

2. The trust under consideration vests no such authority in the 
assignee to sell on credit, as is contemplated by the decisions of the 
Court of Appeals, above referred to. 

3. There is a marked distinction between those cases and the 
present one. In the former, the authority to sell on credit is express 
and absolute. In the latter, if it exist at all, it must be implied. 

4, Courts will not imply a violation of law. On tbe contrary 
if it be established that an authority to sell on credit is unlawful and 
fraudulent, it will be presumed that no authority to make such sale 
was contemplated in, or conferred by the instrument in question. 

5. But the very terms of the instrument preclude the implication 
of such an authority. The assignee is expressly directed to “ convert” 
the assignor’s effects into “ money,” not into notes or debts. 

6th. It is believed that the courts, and the profession generally, do 
not regard the decisions above referred to, as establishing the doctrine 
claimed by the plaintiff in this case. A contrary position has been 
repeatedly taken by the judges of the Supreme Court at Special 
Term. Southworth v. Sheldon, 7 How. Pr. 414; Whitney v. Krows, 
11 Barb, 198. 


V. The advance made to the plaintiff in the execution, by the pre- 
ferred creditors, for the purpose.of relieving the property from the 
execution lien, was made in good faith, and upon the condition that 
the assignment should be executed. If the assignment be set aside, 
the preferred creditors have an equitable claim to the extent of such 
advance. The ruling of the Court, at Special Term, in authorizing 
the assignee to retain the amount so advanced out of the assigned 
property was in accordance with law and equity. 


VI. The judgment of the Court at Special Term, in pronouncing 
the assignment fraudulent and void as against creditors, was erroneous 
and should be reversed. The assignment should be decreed valid, and 
judgment be entered for the defendant, with costs of the appeal. 


John C. Dimmick and Geo. 8. Carmichael, for respondent, contra.,— 


I. Assignments creating preferences are not encouraged, but 
simply tolerated by law, the parties claiming under them must Le 
prepared to show with certainty their validity; the law will not aid 
them by any presumptions in their favor. Webb v. Dagget, 2-Barb. 9 ; 
Woodburn v. Mosher, 9 Barb. 257. 
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II. The assignment in question vests in the assignee a discretion to 
sell upon such terms and conditions as in his (the assignee’s) judgment 
may appear most for the interest of the parties concerned, thereby de- 
priving the creditors of their prior and better right to dictate the 
terms upon which the property should be sold, and empowering the 
assignee to sell upon credit if he sees fit, and thereby do of his own 
volition what he has no right to do, except by consent of the ere- 
ditors, or by order of the court. Barney v. Griffin, 2 Com. 865; 
Nicholson v. Leavitt, 4 Sandford, 252. (Overruled in Court of Ap- 
peals, See Judge Edmonds’ opinion.) 


Ili. The assignment itself is imperfect, and never was so executed 
us to vest the property in question in the assignee; there is a failure 
in describing the property assigried, arising from the want of the 
schedule mentioned in the assignment, thus showing that the instru- 
ment in question was never executed or intended as a full and perfect 
assignment, and all property therefore belonging to the judgment 
debtor, of which defendant has possessed himself by virtue of this 
ineomplete instrument, must be regarded as held by him for the be- 
nefit of the plaintiff representing the creditors of the judgment deb- 
tor. <Anvill v. Loucks, 6 Barb. 470; Porter v. Williams, 5 H. 
Practice Rep. 441; Wilkes and Fontain v. Ferris, Sf, &e., 5 John. 
Rep. 335; Moir and Norton v. Brown, 14 Barb. 39. 

IV. If the assignment should be regarded as executed, it is clear] 
fraudulent, it is in effect an assignment of so much of the assignor’s 
property, as he should thereafter elect to put on the schedule. 5 John. 
Rep. 835, 


By the Couwrt—Dver, Justice-—Were we at liberty to follow our 
own convictions, we should probably have no difficulty in holding 
that this assignment is valid, and consequently would feel it our duty 
to declare, that the judgment at Special Term, as erroneous, must be 
reversed. 

But we are not at liberty to follow our own views. The Court of 
Appeals in reversing the judgment of this Court, in Wicholson vs. Lea- 
witt, has established the doctrine, that an assignment made by an in- 
solvent debtor for the benefit of his creditors, is, upon its face, fraudu- 
lent and void, when by its terms a discretionary power is given to the 
assignee, by the exercise of which, the immediate conversion of the 
sroperty inte money, or the immediate distribution of the proceeds of 
its sale amc g the creditors may be prevented or delayed.—Such a 
provision, it seems, is conclusive evidence of an intent to delay the cre- 
ditors, and an intent to delay creditors, it also seems, is equivalent to 
an intent to defraud them, 

It may be that the discretion is given with a sole view to benefit the 
creditors by enlarging the fund out of which their debts are to be sat- 
isfied, but this circumstance, whether manifest or proved, is deemed 
immaterial. The assignment to be valid, must either by express words 
or by its necessary legal construction, devote all thé property which 
it embraces, not only absolutely and unconditionally, but immediately 
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to the payment of the creditors. It must be made the duty of the as- 
signee, to sell the whole, with the least possible delay, and for cash, and 
where a discretion is given, the exercise of which, in a particular méde 
would be inconsistent with the discharge of this duty, not only the ob- 
jectionable clause, but the whole instrument is void. Such is the doc- 
trine which was first announced byBronson, J., in Barney vs. Griffin, 
(2 Comst. 365,) which the Court of Appeals, in Vicholson vs. Leavitt, 
has adopted and affirthed, and which we therefore are now bound to 
to say, 1s established as law. In obedience to the law thus established, 
we are constrained to declare, that this assignment, altho’ we entertain 
not the slightest doubt as to the actual good faith of the parties, is, 
upon its face, fraudulent and void. 

The discretionary power given to the trustee in the assignment 
which, on the sole ground that it contained the power, was set aside 
as fraudulent in Wicholson vs. Leavitt, was that of selling the property 
assigned for “cash or upon credit.” The authority of the trustee in 
the case now before us, is to sell the property “upon such terms and 
conditions, as in his judgment may appear best and most for the inter- 
est of the parties concerned.” e words are not the same, but we 
apprehend that in the meaning there is not the slightest difference.— 
“Terms and conditions,” can only mean terms and conditions of pay- 
ment, and unless in connection with the words that follow in the clause 
which we have quoted, they convey by a necessary implication, a dis- 
cretionary power to sell upon credit—they are absolutely without 
significance or purpose—they are not merely superfluous, but senseless. 

e objection is not met by saying that as a sale upon credit is an 
illegal act, the court will not presume that the discretion given will 
thus be exercised. The question is not whether the discretion will be 
exercised, but whether it was meant to be given, and is given, by the 
words that are used, for as we understand the decision of the Court of 
Appeals, it is the intent of the debtor to delay his creditors, as mani- 
fested by his grant of the discretionary power, not the probability or 
— ility of the future exercise of the power, that vitiates and 
nullifies the assignment. 

It may be true that when there are several modes of exercising a 
discretion, one of which is prohibited by law, the others not, the court, 
in order to sustain the grant, will presume that a lawful authority only 
was meant to be given. But the difficulty in this case is, that if you 
take away the power to sell — credit, no discretion remains, since 
there can be no exercise of a discretion as to the terms and conditions 
of a sale, when it is for cash and cash alone that the sale can be made: 
There is no discretion where the duty is single and imperative. 

We repeat then, that the question relates only to the intent of the 
debtor in granting a discretionary power, as evidenced by the terms 
of the grant, and that in this case the debtor meant that the assignee 
should sell the property upon credit, if in his judgment that course 
would be most beneficial to the parties interested, and that this intent 
is manifest, from the terms he has used, we think it is impossible to 
doubt. We can perceive no reason for any be the words of this as- . 
signment a different construction from that which would be certainly 

12 
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given to the same words in an ordinary power of attorney. Where 
the power given to the attorney is to sell real or personal property, 
upon such terms and conditions as he may deem most for the interest 
of his principal, the validity of a sale made by him in good faith, upon 
credit, we apprehend has never been doubted. The sale, however, 
cannot be valid, unless the words embrace and convey the authority. 

Nor, in our judgment, is this construction of the words used in this 
assignment varied or affected by the direction that follows in the clause 
that we have quoted, “ to convert the property into money.” The duty 
of converting the property into money is expressed or implied in every 
assignment, since where the creditors are to be paid in money, such a 
conversion must of necessity precede the payment: It is to this ulti- 
mate and necessary conversion that the direction in question must be 
construed to refer, since if construed as imposing the duty of making 
the conversion by an immediate sale of the whale property, the discre- 
tion previously given to the assignee of selling upon such “ terms and 
conditions as in his judgment might appear best,” is taken away en- 
tirely, and the words of the entire clause are seen at once to be repug- 
nant and contradictory. As it is certain, however, that there was no 
such contradiction in the mind of the assignor, we are compelled in 
this, as in all similar cases, to adopt a construction which, as removing 
the apparent repugnancy, will most probably be consistent with the 
real intention. 

If there can be a distinction made between the cases, in which the 
power to sell upon credit is given by express words, and those in which 
the words, although oneal, can only be satisfied by holding that 
they embrace the ‘power, we must leave it to be made in the Court 
of Appeals, since we are ourselves unable to see that there is any 
ground in reason upon which the distinction can be rested. 

Holding, therefore, as we do, that this case is in principle the same 
as Wicholson vs. Leavitt, and yielding our personal convictions as we 
must to the controlling authority of that decision, no other course is 
left to us than to affirm the judgment at Special Term. 

Judgment affirmed with costs. 
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. Surrogates Court, 


[Kings County.] 
Before JESSE C. SMITH, Esa., Surrogate. 


IN THE MATTER OF THE ACCOUNTING oF Lucy Ann WILLIAMS, EXECUTRIX, 
AND Cxuartres Byron Wittisms, Executor oF THE LAST WILL AND 
TESTAMENT OF Ransom G. WILLIAMS, DECEASED. 


Where the testator purchased real estate, a deed was taken in the name of his wife, and a 
bond given by the testator and wife with a mortgage made by the wife upon the pre- 
mises to secure a part of.the purchase money, and the testator died leaving. the bond 
unpaid, and having made a will by which he appointed his widow executrix, and she 
paid off the bond with the funds of the estate, and claimed to be credited for the same 
in her account as executrix. : 

Held, that she was not entitled to such credit. 

Parol evidence is not admissible to show that at the time of making the bond and mort- 

* gage and subsequently thereto the testator declared it to be his intention to pay off the 
bond, cancel the mortgage and give the real estate to his wife free from encumbrances. 

Where the testator gave directions to his executors to sell and convert his real and personal 
estate into cash, and out of the proceeds to invest $15,000, the interest of which was to 
be paid te his wife during her life, and in like manner to set apart $5,000 for an adopted 
daughter, the interest of which was to be paid to her for life, and also to pay out of said 
proceeds a large number of pecuniary legacies, and no provision was made in the will, 
that the $15,000 for the use of the widow was to be in lieu of dower. 

Heid, that the legacies for life to the widow and adopted child were general legacies and 
subject to abatement with the other general legacies in the will. 

Held also, that no time being stated for the payment of the interest to the widow and 
adopted daughter, the widow was not entitled to interest until one year from the date 
of letters testamentary, there being no express or implied direction in the will that the 
provision for her was in lieu of dower, and the widow having also a special legacy under 
the will and a right of dower in real estate of which the testator died seized; but that 
the adopted daughter was entitled to interest from the death of the testator, he standing 
in loco parentis, and there being no other provision for her maintenance, 


The facts appear in the opinion. 


Lucien Birdseye, for the widow, executrix and legatee. 
A. C. Bradley, for Chas. Byron Williams, executor and legatee. 


? ; 

By the Surrogate-—The testator devised and bequeathed to his 
wife his household furniture, gold watch, silver plate, horses, carriages, 
harness, &c., and also his right, title and interest, if any he had in 
the house and two lots occupied by him in Pacific street, Brooklyn, 
at the time of his death. To the heirs of his brother Milo- Williams, 
he devised a farm in Oswego County. To his brother, Isaac Newton 
Williams, he devised another farm, and to his brothers he bequeathed 
his wearing apparel. 

He then ordered and directed his executors to sell and dispose of 
all the remainder of his property, real and personal, and to convert 
the same into money, thereby authorizing them to convey any of his 
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real estate, and after paying all his just debts and testamentary ex- 
penses, to apply and dispose of the same as follows: 

To invest $15,000, and pay the interest semi-annually to his Wife 
during her life. In like manner to invest $5,000, and pay the interest 
to Ann Eliza Denison, an adopted daughter of the testator, during 
her life, and to invest $2,000, and pay the interest to his mother for 
life ; the like sum, and pay the interest to his brother, Milo Williams, 
for life, and the like sum, and pay the interest for the support of his 
brother, Emilus Williams, and to pay pecuniary legacies for different 
amounts to his brothers and to the relations of the wife of the deceased, 
and to religious and charitable societies, in all to the amount of 
$31,000 ; to appropriate $1,000 for the erection of a monument, and 
the remainder of his property he left to be appropriated according to 
the direction of his said executors, and he nominated and appointed 
his wife, Lucy Ann Williams, executrix, and his brother, Charles 
Byron Williams, executor of his will. 

The testator in his lifetime, and within a year of his death, pur- 
chased some real estate in the city of Brooklyn, from Hosea Webster, 
upon which he paid $1,250 cash, and was to give a mortgage for 
$3,750 of the purchase money, with a bond payable in one year, ore 
at any time within the year, upon thirty days. After the deed had 
been drawn directly to the testator, at his request, another deed was 
drawn and executed by Hosea Webster directly to Lucy Ann Wil- 
liams, the wife of the testator, and a joint bond was made by the tes- 
tator and his wife, with the mortgage of the wife to secure the $3,750. 

In this condition the property remained until the decease of the 
testator, the title standing in the name of Lucy Ann Williams, sub- 
ject to the mortgage of $3,750, for which the testator and wife had 
given their joint bond. 

After taking out letters testamentary, the executrix paid off the 
bond with the funds of the estate, cancelled the mortgage, and now 
claims to have the payment allowed in her account as executrix. To 
this the co-executor, Charles Byron Williams, who is also a legatee, 
under the will objected. 

The counsel for the widow offered to prove, by Cyrus P. Smith, 
Esq., and the Rev. Dr. Spear, that the testator at the time he pur- 
chased the real estate in question, and subsequently thereto, stated 
that he intended to give it to his wife, and to build a house upon * 
for her, that he gave the mortgage for a short time because he ha 
not the money to spare from his business at that time, and that he in- 

. tended to pay off the same, and was making arrangements so to do at 
the time of his death. 

This testimony was objected to, on the ground that it was not com- 
petent to show, by parol testimony, the intention of the parties in the 
transaction which resulted in the execution of the deed, and of the 
bond and mortgage. . 

On the other hand, it was insisted on the ground that the transac- 
tion made the testator the principal and his wife the surety, that the 
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testimony was admissible for the purpose of showing that such was 

the relation between the parties. It did not appear to me that the 

ean was admissible as a part of the transaction, nor for the pur- 
pose of showing the relation claimed between the parties of principal 

and surety, so as to bring the case within the authorities of Sisson vs.° 
Barrett, 6 Barbour’s 8. C. R. 199; same case, 2 Com. 406, and Lobi- 

son vs. Lyle, 10 Bar. 8. C. 512. . : 

I, therefore, refused to admit the testimony, and reserved the qués- 
tion whether the executrix should be allowed a credit for the payment 
of the bond. 

On the argument upon the final submission of this case to me, three 
questions were fully and ably discussed by the learned counsel for 
both parties. 

First. Whether the credit of $3,897 50, in the account of the exe- 
eutrix, for the payment of the joint bond of the testator and herself, 
should be novel. 

Second. Whether the bequests in the will to the widow of the in- 
terest and income of $15,000, during her life, and of the interest and 
income of the $5000 to the adopted daughter of the testator, should 
abate with the pecuniary legacies in the will of the testator; and, 

Third, From what time interest is to be allowed to the widow and 
adopted daughter upon the said bequests or legacies. 

In regard to the question whether the credit of $3,897 5,%, in the 
account of the executrix, for the payment of the joint bond of the 
testator and herself to Hosea Webster, should be dhowaa. I do not 
think, under our present statutes, that the general direction in a will 
to pay all the just debts of the testator, without any expression show- 
ing an intent to pay debts secured by mortgage, can be held to em- 
brace this latter class of debts. Itis in effect as if the testator had 
said nothing about the payment of his debts. 

The law he whee the payne of all just debts, except those secured 
by mortgage before any legacies can be paid, and the provisions 1 
Rev. Stat., p. 749, sec. 4, and 2 Rev. Stat., p. 102, see. 14, Sub. 2, 
point out the course to be pursued in the payment of debts upon the 
settlement of estates. Under these provisions, it appears to me that 
the debts secured by mortgage, until foreclosure and a deficiency 
found, are not to be regarded debts to be paid in the course of admin- 
hg unless they are expressly, or by implication, so directed in 
the will. . 

It is said, howerer, that a married woman cannot make a bond, and 
that the joint bond of the husband and wife, is in law, the debt of the 
husband. This, as a proposition of law, is undoubtedly true; but it 
has been hel¢ in equity, that a wife may join in a bond to charge her 
separate estate. Hulme vs. Terrant, 1 Bio. C. C., 2 Dick. 560, 8. C. ; 
Pybus vs. Snith, 1 Ves., Jun., 189; same case, 8 Bro. C. C. 340; 
Standford vs. Marshal, 2 Atk. 69.' 

This being a contract in reference to the consideration money for 
the purchase of “:« property which was conveyed to her as her separ- 
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rate estate, I cannot see why she could not make this bond to 
be valid and binding as against her estate ; and though it is true that 
if the holder of the bond had sued the executors of the testator in a 
court of law, a judgment would have been paid out of the personal 
-assets of the deceased ; yet, as between the legatees, under the will 
of the deceased and the executrix, they could have compelled her to 

ay the bond so secured by her mortgage out of the real estate pledged 

or its security. . 

I have not been able, after listening to the able arguments of coun- 
sel, and a close examination of the authorities cited, to divest myself 
of the strong impression made upon my mind that the transaction 
in reference to this real estate amounted to this: That the testator 
gave to his wife the title subject to the encumbrance of the mortgage 
upon it, given for a part of the purchase money, and however clear 
may have been his intention to pay off this bond during his lifetime, 
so as to give to his wife the property free from encumbrances, yet, 
having failed to accomplish his purpose, the gift was incomplete at his 
death, and must be so considered and treated on this accounting, and 
the executors cannot be called upon to complete the gift. Williams 
on Executors, last Ed., p. 1505, and cases in note. JL. Cotteen vs. 
Murray, 1 Maddock 176. 

Viewed in this light, it seems to me that instead of the wife or her 
property being surety to the husband, the husband, by uniting in the 

ond, to pay a portion of the purchase money which was charged as 
an incumbrance on the estate of the wife became the surety to the 
wife in aid of her estate, and therefore the authorities of Wiemsewich 
vs. Gahns, 3 Paige 614; Warner vs. Price, 3 Wen. 397, and others 
cited by counsel for the executrix on this point, are not applicable to 
this case. 

The next question is, whether the bequests in the will of the testa- 
tor to invest $15,000, and pay the interest to his wife semi-annually 
during her life, and to pay to his adopted daughter, Ann Eliza Deni- 
son Williams, the interest of $5,000 during her life, must abate with 
the general legacies given by the will, as it appears that there are not 
assets sufficient to pay the general legacies in full and to make these 
investments. 

It is said by counsel for the widow and her adopted child, that these 
bequests are by law annuities, and are not therefore subject to abate- 
ment with the ‘general legacies. In the view which I take of this 
matter, it is not decisive of the case whether we term these provisions 
for the widow and child annuities or legacies. 

. They answer the most approved definition of annuities in this, that 
they are grants of certain sums of money to be paid by the represen- 
tatives of the grantor, at the expiration of fixed consecutive periods 
for life, Lomley’s Law of Annuities, Edition of 1833, page 1. They 
are also legacies, because they are gifts by a testator in a will where- 
in an executor is appointed, to be paid by the executors, 2 Williams 
on Ex., last edition, p. 905, and the principal to be invested to raise 
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the semi-annual payments of interest, is to be taken from the body of 
the estate. % 

Perhaps the best definition to be given to these bequests is that they 
are legacies for life, with remainder over, Gibson vs. Bott, 7 Ves. 96, 
2 Wills on Ex., last Ed., p. 1193. . 

The will provides that the executors are to sell and dispose of all 
the estate of the deceased,'both real and personal ; to convert the same 
into money, and out of, the proceeds to set apart these several sums 
with others for investment and to pay a large number of general lega- 
cies. The whole estate is to be converted into money, and to make 
one general fund out of which the sums are to be set apart, from which 
this income is to be raised, and the general legacies are to be paid. 
The general legacies and the investments being charged alike upon 
the general fund, I do not see how we are to avoid the well estab- 
lished rule that these annuities or legacies for life are general legacies, 
2 Wills on Ex., last Ed., p. 1172, Roper on Legacies, Ed. of 1848, 
1 vol., p. 203. 

It was insisted upon the argument by counsel for the executrix that 
the authorities cited in Williams on Executors, at page 1172, to sustain 
the proposition that an annuity charged on the personal estate is a 

eneral legacy, do not sustain the proposition. I have examined 
them somewhat carefully, and can discover no cause for such a charge. 
But, if I had come to the conclusion that they did not sustain the pro- 
position, I should have distrusted my own judgment, after so re- 
peated recognitions of the doctrine in the best elementary writers upon 
the subject and in the authorities from the English courts cited in the 
note to Williams on Executors. As to the argument that those be- 
quests are specific legacies because they are charged on real estates, 
in the case of Creed vs. Creed, 11 Clarke and Finnelly, 508, in the 
House of Lords, Lord Cottenham giving the judgment of the house, 
says, at page 510, “these claims are to pecuniary legacies, charged 
indeed upon the land, upon a deficiency of the personalty, but such a 
charge cannot alter the character of the legacies or make them speci- 
fic.” It is claimed, however, that though these are general legacies, 
they do not abate for the reason, that as to the widow the provision to 
her is in lieu of dower, and as;to the adopted daughter of the deceased, 
it is for her support and maintenance. To entitle the widow to the 
benefit of the rule it must appear expressly or by fair inference from 
the will itself that the legacy is given in lieu of dower. It is not con- 
tended that there is any such expression in the will, but it is insisted 
that as the testator directs his estate both real and personal to be con- 
verted into money for the purpose of making the investments for the 
widow and adopted daughter, and as the whole title to the real estate 
cannot be given without a release of dower by the widow, therefore 
the testator intended this bequest to the widow to be in lieu of dower. 
Ido not see how any such intention is to be implied from the lan- 
guage of the will or from the character of the bequests. It has been 

ecided (see Brights, husband and wife, edition of 1850, 1 vol., p. 
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558 and 559, and the authorities there cited) that no implication would 
arise from the circumstances that the estate was devised to the wife 
and other persons as trustees, for sale, and the proceeds directed to form 
parts of the testator’s personal estate, and benefits given to the widow 
out of the funds so constituted sufficiently clear to oblige the widow 
to elect between her testamentary provision and dower in the lands, 
and the rule is the same in regard to the election of the provision in 
lieu of dower as in reference to the question of non abatement of the 
legacy of the widow. There must be a clear intention that the pro- 
vision is in lieu of dower to compel the election or to prevent the abate- 
ment of the general legacy. In the absence of any declaration or in- 
tention appearing in the will of the testator, or of any implications 
arising therefrom, that the provision for the widow wasin lieu of dower, 
and of any expression or implication that he intended to give a priority 
in the payment to the widow or adopted child of their several legacies, 
I do not see how it is possible to avoid the application of the rule that 
these bequests, being general legacies, must abate with the other 
legacies in the will. Williams on Ex., last Ed., 2 vol., p. 1171. 
Roper on Legacies, Ed. of 1848, 1 vol., p. 420 to 425. 

n regard to the question of interest and the bequests to the widow 
and adopted daughter of the deceased, the Statute provides, (2 vol. 
R. Statutes, page 90, sec. 45,) that after the expiration of one year 
from the granting of letters testamentary or of’ administration, 
the executors or administrators shall discharge the specific legacies 
bequeathed by any will, and pay the general legacies, if there be 
assets; and if there be not sufficient assets, then an abatement of the 
general legacies shall be made in equal proportions. 

Nothing is said in the Statute about interest. The well-established 
rule of law on this subject is, that when no time is named, and in the 
absence of any contrary intention to be collected from the will, as the 
legacy itself is payable at the end of the year from the testator’s death ; 
if the executor do not pay it then, interest becomes due to the legatee 
from that period.—2 Roper on Legacies, last ed., 2 vol., p. 1251; 2 
Williams on Ex., last ed., p. 1222. 

If, then, these bequests are general legacies, or legacies for life, and, 
of consequence, not payable until the end of the year, no interest can 
be charged on them for the first year after the death of the testator, 
unless they are excepted from the above general rule. An exception 
is made where the testator is the parent, or is in loco parentis of the 
legatee; that interest shall be allowed as a maintenance from the time 
of the death of the testator, if there is no other provision for that pur- 
pose.—2 Williams on Ex., last ed., p. 1226. There is no other provi- 
sion for the maintenance of Ann Eliza Denison Williams, the adopted 
daughter of the testator, except the payment to her during her natural 
life of the interest and income of $5,000. Under the above rule, 
therefore, she would be entitled to interest on the proportionate share 
of her legacy for life from the death of the testator. But the rule in 
reference to the wife of the testator seems to be, that though she have 
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no provision in the will for her support, unless the legacy is given to 
her in lieu of dower, she is not entitled to interest until one year after 
the death of the testator.—2 Roper on Legacies, last ed., p. 1272. In 
this case, however, there is a provision in the will giving to the widow 
a specific lezacy, and not an expression or intimation that the le acy 
for life is in lieu of dower; and besides, it appears, that she is entitled 
to a dower interest in lands, specifically devised in the will, as well as 
in other land devised to the executors, so that I do not see how, under 
any view of this question, she can be entitled to interest on her legacy 
for life, until after one year from the death of the testator. 

In the case of Craig vs. Craig, 3 Barb. Ch. R., the interest on the 
annuity to the widow is saved because it is in lieu of dower, and the 
interest on the annuity to the lunatic son is saved by the rule that it 
is for the support and maintenance of the son of the deceased. (See 
Van Bramer vs. Hoffman, 2 John. C. Rep., 200. 

I have devoted much time and study to this case with a continued 
hope that I should find some ground on which to relieve the widow 
of the testator from the position in law which the failure of assets to 

ay the legacies under the will of her deceased husband has placed 

er. There can be little doubt that had the attention of the testator 
been called to the matter when he executed the will whether he in- 
tended that the provision for his wife and adopted child should be 
preferred to the other general legacies, he would have said unhesitat- 
ingly that such was his desire. ‘But I am not at liberty “ to speculate 
upon what the testator might mean, as to preferring a legacy on ac- 
count of the object or purpose to which it is given.” (1 Roper on Le- 

acies, last ed., p. 421 to 425.) But I am to determine this case from 
the intention as expressed in the will. And applying well-settled 
rules of law to that instrument, I can come to no bthier conclusions than 
those already stated by me. : 

The result of my examination of the questions submitted to me, 
therefore is, 1st, That the executrix is not to be allowed a credit for 
the payment of the bond of the deceased to Hosea Webster; 2d, that 
the legacies for life to the widow and adopted daughter of the de- 
ceased, are subject to abatement with the other general legacies inthe 
will of the testator; 3d, That interest is to be allowed upon the amount 
to be set apart for the adopted daughter from the death of the testa- 
tor; and 4th, That interest is to be allowed the widow on the amount 
to be invested for her benefit after one year from the date of the 
letters testamentary. 
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Common Pleas. 


[May General Term, 1854. | 
Before INGRAHAM, First Judge, and DALY and WOODRUFF, Judges. 


Grorer Spaxpina, and others, against Soromon Krve, impleaded with 
Wit1Am Motocn. 


Mecuantcs’ Lien Law—Appran rrom JupGMent oF Marie Court— 
Eviwence. 


The claimant under the lien law, before he can maintain an action against the owner, must 
show that payment was due under the contract with the owner. 

When the defendants offered to show that they paid $350 on the contract before the lien 
was put on, and that after such payment, which was more than was due by the terms of 
the contract, the contractor abandoned the contract: held that it was a complete de- 
fence, and that the Justice improperly excluded it. 

Wooprurr, J.— Quere.—How far the mere fact that the money earned by the contractor 
has not become payable, will operate to defeat the proceedings, where the owner himself 
commences the proceedings by requiring the claimant to foreclose. 


This was an appeal from the judgment of the Marine Court. 

The suit was by material men for materials supplied to the defend- 
ant to the amount of $194. 

The defence was that the contract had not been performed. The 
cause was tried by Judge Thompson and a jury. 

On the trial of the cause, the defendants’ counsel proposed to prove 
that the contractor had been paid $350, being more than was due to 
him, and also that the contractor abandoned the contract, and refused 
to go on with the work before the lien was put on, and after he had 
been paid $350. The justice refused to permit this evidence to be 
given, and a verdict was rendered for the amount claimed. There 
were other points in the case which it is not material to notice. 

Samuel Owen, for the defendants, submitted that the appellant was 
entitled to show that he had paid the contractor $350, being more 
than was due by the liens of the contract before the lien was put on, 
because, if nothing was due by the owner to the contractor, the respond- 
ents could not sustain their suit.—Sullivan, resp., agst. Brewster and 
Gale, appel’s., 8 How. P. C. 207. That the appellant had also a right 
to prove that the contractor abandoned the contract before the lien was 
put on, and after he had received the $350 for the work then done. 

Waterman and Palmer, contra. : 


Daty, J.—We have heretofore held (Sullivan v. Brewster and Gale, 
8 How. P. C. 207) that the claimant under the lien law must show 
that a payment has become due upon the contract with the owner be- 
fore he can maintain an action against the owner. The claimant gave 
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the contract in evidence, and then proved, by the contractor, that he 
completed the contract as far as the owner would permit him, and 
they showed further, though in a very loose way, that there was an 
amount due him, equal to the plaintifi’s claim. e defendants then 
offered to show that they had paid the contractor $350 before the lien 
was put on, and that after he received this payment, being more than 
was ee by the terms of the contract, he. abandoned the contract, 
which the justice refused to allow them to do, and gave judgment for 
the plaintiff. Upon the authority of the ease above cited, as well as 
that of Doughty v. Devlin, decided at the May Term of 1853, this was 
a complete defence, and the judgment must therefore be reversed. 


Wooprurr, J.—Whether where the owner commences the proteed- 
ings by requiring the claimant to foreclose, the mere fact that the 
term of credit for money actually earned by the contractor has not 
expired, will defeat the proceedings so as to destroy the lien —Quere. 








Court of Common Fleas. 


[Mareh General Term, 1854.] 
Before INGRAHAM, First Judge, and DALY, Judge. 
Anverson v. Broan, and others. 


Where an agent employs another person to sell a note for him, and such person effecting a 
sale makes statements to the purchaser as to the character of the note, and the sale is 
subsequently ratified by the principal by receiving the proceeds, such statement may be 
given in evidence as part of the transaction attending the sale. 

Whether declarations made by a sub-agent under such circumstances areto have the effect 
of an estoppel, in the same manner as if made by the principal.—Quere 


The facts appear in the opinion 


for Plaintiff. 





for Defendants. 





Inerauaw, First Judge.—This action was brought to recover the 
amount of a promissory note to which the defence was usury. The 
note was made to raise money on, and placed in the hands-of Inglee, 
a broker, to be sold ; Inglee handed the note to Devoe to sell. He 
sold it to Swords for less than its face, at three per cent. per month 
discount. 

Upon the trial, Devoe was examined asa witness and he testified to 
the conversations between him and Swords at the time of sale, ona 
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cross-examination by the plaintiff. The plaintiff then called Swords 
as a witness and examined him as to the representations made by 
Devoe to him at the. time of selling the note, to which the defendant 
objected. The object of this examination was to show from the de- 
clarations of Devoe that he represented the note to be a business note. 

Had these representations been made by Inglee, there could be no 
doubt that they were properly admitted. He was the agent of the 
defendants to sell the note. He liad authority to make the best of it. 
He was told by Morgan that it was a good note and after he had sold it 
to the plaintiff, and made such representations, they wonld have bound 
the defendants, as made within the scope of his, or the authority which 
the agent possessed in making the sale. The only difficulty arises 
from the fact, that Devoe, who made the representation, was not the 
immediate agent of the défendants, but was employed by, Inglee for 
that purpose. Ordinarily an agent, unlessso authorized, cannot dele- 

ate his authority, but where it appears that the agency does not, in 
the pea gp of it, require any exercise of judgment or discretion 
on the part of the dgent, but may be discharged by the employers of 
the agent as well as by himself, the strictness of the rule may be re- 
lieved, and where the sub-agent has followed the instructions given to 
the agent, the principal should not be allowed to deny the agency 
after adopting the same by the receipt of the proceeds. 

I think also the evidence was admissible, as part of the transaction 
attending the sale of the note. The defendants had proved, by Devoe, 
the sale of the note to Swords and the amount for which it was sold. 
The plaintiff had a right to call out the whole of the conversation at 
the time the sale was effected. This formed a part of it and preceded 
the portion which Devoe had previously testified to. 

If it was not proper to use it as testimony making out an estoppel, 
still the evidence should have been received and the effect of it limited 
by a proper instruction to the jury. Although there may be some 
doubt as to the effect that should be given to representations made by 
sub-agents, still I think they could not have been excluded after the 
ms EN had proven a part of the conversation at which they were 
made. 

The judgment should be affirmed, 

















THE NEW YORK LEGAL OBSERVER. 189 


a 





Duer’s Report. 





DUER’S REPORTS. 


Rerorts or Casxs, Argued and Determined in the Superior Court of 
the City of New York. By Joun Durr, L.L. D., one of the Justices 
of the Court. Vol: L, pp. 757. New York, 1854. 


We have, when residing elsewhere, had occasion to doubt whether 
the character of this Court and the value of its decision are well un- 
derstood by the profession beyond this immediate vicinity. The 
Court has been regarded as a mere local tribunal of limited jurisdic- 
tion. Its jurisdiction, until the amalgamation of legal and equitable 
proceedings in this State, was, doubtless, so far limited as to affect 
the value of its decision for Chancery lawyers. Such limitation no 
longer exists; and with the exception of a few special matters, the 
jurisdiction of the Court, as to causes of action, is general. To obtain 
jurisdiction of persons, they must reside 6r be personally served in the 
city of New York, and so far its jurisdiction is yet limited. But it 
should -be borne in mind that the population of New York is hardly 
less than 600,000 souls, a number exceeding the several population of 
half the States of the Union; and the aggregate of the property sub- 
ject to its adjudications sustains even a larger ratio to that affected by 
the highest courts of the several States. Besides these facts, the com- 
mercial activity of this city and the innumerable contracts made 
here by parties and affecting property elsewhere, increases litigation 
beyond all comparison with State courts. This is obvious from the 
fact of there being more practicing lawyers in the city of New York 
than in any entire State of the Union, if we except four or five. The 
Reports of the Superior Court are remarkable for the number of cases 
upon the subjects of contracts, personal relations and commercial law, 
in all their variety and bearings. The variety, ability and even 
novelty of some of these discussions cannot fail to be noticed by any 
one who examines a volume of decisions of the Superior Court. At 
the time we write, the Court, besides its calendar of appealed cases, 
its special motions often involving complicated facts and difficult 
points af law, to be tried without juries, has a jury calendar of more 
than twenty-five hundred cases, in the trial of which with juries, four 
of the six judges, of which the full bench is composed, are now daily 
employed—each for all practical purposes acting independently of 
the others. 

From all the rulings at és? prius, or made by a single judge upon 
any issue of law, appeals are taken to the General Term of the same 
Court. From the General Term an appeal lies direct to the Court of 
Appeals. And though only three of the six judges usually sit in 
General Term, it is understood that important cases are not often 
finally decided until after conference and free expression of opinions, 
when all the judges are present. The ease with which these confer- 
ences are brought about, and the fact that none of the judges ever 
preside so far from their brethren as to be compelled to act on a difti- 
cult matter without full opportunity for consultation, have doubtless 
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contributed greatly to the very unu8ual harmony and uniform con- 
sistency of the adjudications of this Court. 

But there are other reasons for the very high estimation in which 
the decisions of the Superior Court have long been held in this State. 
Since the origin of this court, in 1828, there have been selected, for 
its Judges, an unusual proportion of men of more than common ability 
and professional learning. In this particular, it has, perhaps, been more 
fortunate than any other court in the State. When organized in 1828, 
Josiah Ogden Hoffman, one of the most distinguished lawyers in New 
York, Samuel Jones, once Chancellor of the State, and whose rare 
ability and ample learning were but a few months since, when he 
expired at the age of nearly eighty bag the admiration of the whole 
bar, and Thomas J. Oakley, already, though then quite young, dis- 
tinguished as Attorney General of the State, were appointed as the 
first Judges. Judge Jones remained on the bench of this court until 
1847, a period of nineteen consecutive years, which is a long judicial 
tenure in these progressive times. But the tenure of-Judge Oakley, - 
now and for many years the Chief Justice, is still more remarkable, 
He has sat as Judge without interruption in the same court more than 
a guarter of a century ; a period approximating very near to the 
longest judicial terms known under the English law. And, if we may 


judge from his present popularity (since no man not popular can now 
ong hold a mang office) and from the impartiality, dignity and 
vigor with which he still presides, he is likely to sit on with undi- 
minished honor and ability until his term will have reached the period 
of those of Mansfield and Kent. 

The time honored Court of Chancery has fallen, forms of procedure 
older than our national history have been swept away, the Constitution 
of the State has been remodelled—a new mode of electing Judges has 
been substituted, and a novel system of practice has been devised, 
and brought into something like harmony ; and yet through all these 
judicial revolutions, enough to fill up the judicial history of two 
centuries with any other people, the same Judge sits unshaken on the 
same bench, firmly administering the same principles of justice as 
before, and directing clear and unperturbed the steady current of 
judicial wisdom. Aside from all personal consideration, these facts 
are of public interest, as showing that there exists amidst all our revo- 
lutionary and progressive tendencies a feeling that novelty and wis- 
dom are not identical, and some evidence that notwithstanding all our 
changes, the fundamental rights and relations of persons and property 
are substantially undisturbed. 

We have said that this court has been fortunate in possessing some 
Judges of more than common learning. There was the lamented 
Judge, Lewis H. Sandford, formerly Vice-Chancellor, and the well 
known author of several volumes of Law and Equity Reports. 

This country has produced but few so able and learned Judges, 
The venerable and accomplished Judge Duer is known as the one of 
the distinguished revisers of the New York Statutes, and as the learned 
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author of an elaborate, though uncompleted, work on Insurance. 
Judge Hoffman of this court, was also a Vice-Chancellor before the 
abolition of the Courts of Equity, and is the well-known author of 
several treatises, among which is one on Receivers, a work on Chan- 
cery Practice in three volumes, a recent work ofthe authority and 
Franchises of the city of New York, and some others we believe of 
not so legal a character. It was not our purpose, however, to do more 
than to state some of the reasons which have contributed to give the 
Superior Court of the city of New York a position for learning, ability 
and consistency not inferior in professional estimation to any court in 
the Sjate, not even excepting the Court of Appeals. 

The cases in the present volumeare reported by Judge Duer. The 
five preceding volumes of the reports of this court embracing all of 
the decisions except the two volumes of Hall that have ever been re- 
parted, were reported by the late Judge Sandford whom Judge Duer 

as succeeded. ! 

The volume before us, contains a report of the most important 
cases, decided in the years 1852 and 1853. The marginal notes are 
clear and sufficiently full. Abridged statements of the arguments of 
the authorities cited, and the full opinions of the Judges fol- 
ow. 

The volume contains several cases of general interest to the practi- 
cing lawyer ; among which are decisions on the subject of bailments, 
statute of frands, seaworthiness, carriers, duress, insurance, specific 
articles, consideration, bank checks, &c.; but by far the most impor- 
tant discussions in this volume are those which arose upon the injune- 
tions restraining the Corporate authorities of the city of New York 
from carrying into execution certain contracts relative to laying rails 
in the public streets of the city. These injunctions were violated by 
the Common Council and proceedings for contempt of court were in- 
stituted against the aldermen. The courts vindicated their authority, 
and gome of the aldermen were fined and imprisoned for the con- 
tempt. The general power of courts to grant injunctions, and the 
right and authority of Municipal Corporations, in respect to the pub- 
lic property managed by them, were very learnedly and ably dis- 
cussed in those cases. ese subjects have proven never before 
been so thoroughly examined. The discussions reported in this volume 
alone fill nearly one hundred and fifty pages, and they cannot fail to 

ive it a general and permanent interest and value. The opinion of 

udge Bosworth, in one of these cases (that of the People vs. Compton 
and others) for compactness, precision, strength and manly indepen- 
dence is worthy of the highest commendation, and in these particu- 
lars it bears close analogy to the admired opinions of a distinguished 
baron of the English Court of Exchequer. 

This volume, as do all the previous volumes since Mr. Justice Duer 
came upon the bench, contains ample evidence of his inginetry and 
abundant learning. His opinions continually remind the reader of 
those of Judge Story, to whom in his attainments and the style of his 


judicial writings, Judge Duer certainly bears considerable resem- 
lance. 
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Knowing how much he would scorn any words of flattery, we 
should yet regret to close this notice without expressing our admira- 
tion, shared as it is by all our professional brethren, of the zeal, wis- 
dom and undiminished vigor, with which, at an age, when most men 
find their exhaustéd mental powers yom rig bir ge this upright 
and accomplished jurist performs the double labors of a reporter and 
a judge. . B. E. 











ENGLISH LAW AND EQUITY REPORTS. 


The 20th volume of this valuable series, embracing, as is well 
known, complete and reliable reports of the important decisions in 
all the English Courts, has made its appearance. 

It contains several cases of more than usual interest. The first 
ease in the volume, a decision in the House of Lords, contains ano- 
ther discussion of the well known subject of “Scotch Marriages,” and 
the general international law of divorce. The law lords could not 
agree. 

“The next case, at page 24, also decided in the House of Lords, is 
very learnedly discussed. ‘The subject is the right of abandonment 
of freight, by reason of a constructive total loss of the ship. 

The volume also contains interesting decisions on the law relative 
to patents, false representations, breach of contract, giving immediate 
right of action, enticing away servants, notice of dishonor of bills, 
agreements in policies to refer to arbitration, acceptance under the 
statute of frauds, obligation of parents to maintain their children, 
ways by necessity, larceny in stealing gaa, discharge of covenants by 
parol before breach, &c., &c. The case relative to the effect of a 
contract to refer difference to arbitrators establishes a very important 
qualification of the law as generally understood. The case of Zaunly 
v. Gye, p. 168, is exceedingly elaborate and instructive. It is the 
well known case of the attempt to prevent Miss Wagner from falfill- 
ing her engagement on a London stage. The whole law of the mas- 
ter’s and employer’s remedy against those who interfere with persons 
in his employ is examined. 

We observe that the faithful American editors of this series of re- 
pore have added a useful note to this case, in which are cited the 
eading American authorities on the subject. There are similar notes 
to various other cases in this volume, which cannot fail to add some- 
thing to its value. They will do well to continue these references. 
We think this 20th volume the most valuable of the whole series. 








WHITTAKER’S PRACTICE AND PLEADING. 
Second Enlarged Edition. 
This Work is now in the Press and will speedily be published. It 


has been revised by the learned author, and the authorities examined 
to the time of going to press. 











